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RETIRING

The Unequal Inheritance: It Can Work, or It Can ʻDestroy Relationships̓
When you r̓e planning to divide your estate unequally, explain the reasons to your heirs, and remember: They might be hurt anyway.

By Susan B. Garland

Feb. 19, 2021

For most older parents, it is simpler to leave each adult child the same inheritance. But is equal always equitable? For many, the answer
is no. And as the pandemic drives people to draft or update their estate plans, more are confronting that question.

Consider the dilemma that one of Elizabeth Candido Petite’s clients faced last year. Ms. Petite, an estate planning lawyer in Westfield,
N.J., said the parents, who have three adult children, “felt very strongly about giving more to one child because she needed it more.”

The child, a daughter, had been laid off during the pandemic, and though the parents were helping her pay current expenses, Ms. Petite
said, they also “foresaw that she would always need extra help.” Their other two adult children were in higher-paying careers.

The two siblings did not object. “The family talked it through, and everyone was on the same track,” she said.

While leaving equal inheritances is the norm, many parents, like Ms. Petite’s clients, appear open to bequeathing their adult children
different amounts. Two-thirds of Americans 55 and older said a child who provided them care should get a bigger inheritance than
children who did not, according to a 2018 survey by Merrill Lynch Wealth Management and the consultant Age Wave. The survey also
found that one in four parents said an adult son or daughter who has children should receive more than a child who does not.

Liza Hanks, an estate planning lawyer in Mountain View, Calif., said she asked clients to consider what was “fair.” For some, that means
leaving the same asset amounts to everyone. Others want to leave more to a child with a disability. Or a parent may be wary about giving
a spendthrift son the same as his responsible sister, she said.

“How do you define equity? It is different for different families,” said Ms. Hanks, author of “Every Californian’s Guide to Estate Planning.”

But unequal inheritances can trigger sibling fighting after a parent dies. Some feuds end up in court, especially if an adult child suspects a
parent was the target of what lawyers consider to be “undue influence” by the brother or sister who benefited most.

“There is a little seed of doubt that my sibling made Mom change her estate. It can destroy relationships,” said Cynthia Griffin, a lawyer
in Elizabethtown, Ky.

To head off sibling strife, parents should explain their decision to each child individually or as a group, or even seek mediation, said Arline
Kardasis, co-founder of Elder Decisions in Norwood, Mass., which helps families reach decisions on inheritance, caregiving and other
aging-related issues.

Ms. Kardasis mediated one case in which the father asked two successful sons how they would feel if he left a larger inheritance to a third
son, who had financial and health issues.

The two sons decided they would rather see their struggling brother receive more than possibly have him seek their financial help later.
“Both brothers wanted to have a good relationship with their brother and did not want to be responsible for him,” Ms. Kardasis said.

The ʻearly inheritanceʼ
One frequent reason for leaving different shares: to balance out substantial support a parent gave a child over the years, perhaps for
graduate school or a house purchase.

“Equalization of past gifts is common,” Ms. Hanks said. “Parents want these gifts to be considered an early inheritance.”

Parents who go this route, she said, should remind heirs of past outlays by documenting them in the estate plan.

If the largess was a loan, a promissory note should be reflected in the will, Ms. Griffin said. The note would show whether the borrower
repaid the parent or how much is left on the loan, which could be deducted from the child’s share of the estate.

When the parent ignores past gifts and opts for equal shares, children who received less help during the parent’s life may resent that
decision, lawyers say.

https://www.nytimes.com/article/what-is-a-will-and-how-to-make-one.html
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In one mediation, Ms. Kardasis said, the mother planned to give each of her four children the same shares. One daughter, who had no
children, objected, claiming she wanted a larger distribution because her parents had paid for camp and other costs for her siblings’
children.

The daughter eventually came around. The next day, Ms. Kardasis said, the daughter told her family, “ʻI listened to everybody and it
occurred to me that even though I do not have children of my own, my grandmother paid for my education. If my mother wants to pay for
her grandchildren, she should.’”

The equalization approach may be an option for parents who regularly bailed out a financially irresponsible child. No matter what parents
leave the spendthrift child, lawyers suggest that they set up a trust that could, depending on the state, restrict the release of funds and the
uses for the money.

Rewarding the caregiving child
Estate lawyers say some parents want to leave something extra to an adult child who is the primary caregiver, such as a larger cash
distribution, life insurance proceeds or perhaps the house if the child moved in. But siblings do not always agree on what experts call
“caregiver equity.”

“Some families are fine with that — J̒oan stayed home and took care of Mom and Dad, so she should get the house,’” said Harry Margolis,
an estate lawyer in Boston. “Others may say, J̒oan saw a good thing and she quit her job and then got the house.’”

Mr. Margolis recalled one case in which parents gave a daughter money to buy a larger house to accommodate them and her family. She
would keep the house when they died. Her siblings did not object to her getting something more for caregiving, but she was also spending
money on home health aides.

“She was not only getting the advantage of the bigger house, but she was depleting the inheritance,” Mr. Margolis said.

A better arrangement would have been if the daughter had borrowed, say, $500,000, from her parents, signing a promissory note that
forgave $100,000 a year over five years, Mr. Margolis said. If the last parent died three years later, he said, the remaining $200,000 “would
work as an advance on that daughter’s inheritance.” If the estate did not have enough assets to give her siblings their equal share, he said,
“the daughter would have to come up with some funds to make up the difference.”

Mr. Margolis said families could avoid conflicts by drawing up a “personal caregiving agreement,” which would describe the services a
caregiver will provide and the type and size of compensation, such as a loan to buy a house, regular payments, or a larger share of the
estate. All siblings should be involved in the process, he said.

The stepkids are not all right
Divvying up an estate can be especially complicated in blended families. The growth in stepfamilies is a major reason the percentage of
Americans 50 and older who left their children unequal bequests more than doubled, to nearly 35 percent in 2010 from 16 percent in 1995,
according to a study published by the National Bureau of Economic Research.

“Parents without stepchildren were much more likely to treat all their kids equally than parents with stepchildren,” said Robert A. Pollak,
the study’s co-author and professor of economics at Washington University in St. Louis.

But the study also found that the longer the relationship, the more likely a parent would leave a stepchild an inheritance equal to that of a
biological or adopted child, possibly reflecting a strengthening in “trust and bonding.”

If a parent, say the husband, in a stepfamily wants to protect his children from a previous marriage, it is best to avoid leaving all assets to
his wife in a will and hope she will keep a promise to leave remaining assets to her stepchildren when she dies, experts say.

Instead, the husband could set up a trust that provides for his wife, leaving his children the remaining assets after she dies. If he wants
his children to receive assets immediately, he could name them as beneficiaries of a life insurance policy or, Ms. Petite said, “he can give a
special sum to each child from the first marriage with the rest going to the spouse.”

Unintended consequences
Even when parents intend to split the estate equally, their plans can go awry, leaving children with inheritances of different sizes. This
usually occurs when parents leave different types of assets to different heirs.

Perhaps a parent left a $500,000 Individual Retirement Account to one child and a $500,000 taxable brokerage account to another. The
child who received the retirement fund would pay federal income tax of up to 37 percent on every withdrawal. The child with the
brokerage account would pay a long-term capital gains tax of up to 20 percent when an appreciated asset is sold.

Ms. Petite learned of a case where a mother left a house to the son, while the daughter received a brokerage account.

https://www.nber.org/system/files/working_papers/w21692/w21692.pdf
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“The house was not in a great area, and went down in value, and the brokerage account did really well,” she said. “What was equal when
she made the will turned out to be very unequal,” she said.

To avoid such disparities, she said, it is best to leave the brokerage account and the house in the will or trust, with the house to be sold and
all assets divided equally, Ms. Petite said. With an I.R.A., which is left outside a will, a parent would designate all children as equal
beneficiaries. If one child wants the house, she said, “that person would usually have to buy out other beneficiaries.”

No matter what the parents’ reasoning may be for leaving unequal bequests, experts advise that they understand how such a decision
can hurt the people they care about most.

“Inheritances are often seen as a proxy for love,” Mr. Margolis said. “It’s hard to give unequal amounts and not have a child feel that Mom
loved me less or more. Even an investment banker who doesn’t need the money has feelings.”


